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The Declaratory Judgment Act, NMSA 1978, Sections 44-6-1 — 15, enacted 
in 1953, was a radical innovation in our legal system. In providing parties 
the ability to preemptively seek clarification of their legal rights, the DJA 
“relieve[s] litigants of the rule of the common law that no declaration of rights 
may be judicially adjudged unless a right has been violated.”1  In other words, 
the DJA expanded parties’ access to the courts by recognizing new causes of 
action not justiciable prior to the passage of the Act.  For example, prior to the 
passage the Act, a debtor could never sue his creditor for a declaration that he/
she did not owe a debt; an inventor could not sue a patentee for a declaration 
that an arguably conflicting patent was invalid; and an insurance company 
could not have the court determine that its policy did not provide coverage for 
a particular risk.  

By design, the right to sue under declaratory judgment acts has been evolving 
and expanding since the introduction of the Uniform Declaratory Judgment 
Act in 1922.  Although many states were early adopters of the Uniform Act, 
a review of the initial applications of the Act shows that courts were reluctant 
to make declarations, especially regarding insurance companies’ preemptive 
claims that they should be relieved of their obligations to defend or indemnify 
their insureds. Uniformly, these early courts held that an actual judgment 
against their insureds was a condition precedent of bringing a declaratory 
judgment action.2  

This parsimonious view has been squarely overruled by modern interpretations 
of the law, and today, the DJA is commonly employed by insurers against 
their insureds to have the court determine the existence and extent of coverage 
under an insurance policy.3 Similarly, an insured can also seek a declaration 
to determine the extent and availability of coverage where an insurer has 
improperly denied insurance coverage.4  However, the law in New Mexico, 

Rhodes v. LuceRo: Time foR a second Look
new mexico inTeRpReTaTion of The decLaRaToRy JudgmenT 

acT is ouT of sync wiTh modeRn JuRispRudence

continued on page 76

July / August 2014 Vol. XXXXV No. 4



The New Mexico Trial  Law yer76

Rhodes v. Lucero: Time for a Second Look

as articulated in Rhodes v. Lucero, 
has not yet recognized the third-party 
beneficiary’s (i.e., the injured party’s) 
right to a pre-judgment determination 
of insurance coverage under the Act.5  
The authors of this article believe 
Rhodes was wrongly decided and 
that a correct reading of the DJA, 
especially in light of the majority 
opinion within DJA-enacting states, 
would right Rhodes’ wrong and 
expand the right to seek declaratory 
judgment to injured plaintiffs, even in 
the absence of a judgment against the 
tortfeasor.    

Here is how the issue commonly 
presents itself:  An injured party files 
suit against the tortfeasor only to 
learn that the tortfeasor’s insurance 
carrier has denied coverage for what 
appears to be unfounded reasons.  

The tortfeasor has a right to file a 
declaratory judgment action against 
his/her insurance carrier to determine 
the coverage issue.  In reality, 
however, the insured 
tortfeasor neither 
has the resources nor 
the interest in suing 
his/her insurance 
carrier to determine 
coverage that will 
benefit an injured 
third party.  What is 
the injured party to 
do?  Prosecute the 
action against the tortfeasor without 
any certainty as to his/her ability to 
recover after obtaining a judgment? 
Or wait to see if the insurance carrier 
will file a declaratory judgment 
action against the insured and name 
the injured party as a necessary 
party, which the New Mexico Court 
of Appeals has held to be required 

under Gallegos v. Nevada General 
Insurance Co.6 Or should the 
injured party be permitted to bring a 
declaratory judgment action against 

the tortfeasor’s insurer to determine 
coverage and whether or not the 
injured party’s potential judgment 
will be “collectible and credible?”7  
For a party to bring a declaratory 
judgment action, New Mexico 
requires an “actual controversy” 
between the parties.8  The United 
States Supreme Court made it clear 
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The New Mexico Supreme Court in its 
1968 opinion of Rhodes v. Lucero held that 
the an injured third-party beneficiary in a 
motor vehicle crash had no right to pursue 
a declaratory judgment action against 
the tortfeasor’s insurance company to 
determine coverage.
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that an actual controversy is not easily 
defined through a bright-line test: 

The difference between an abstract 
question and a ‘controversy’ 
contemplated by the Declaratory 
Judgment Act is necessarily one of 
degree, and it would be difficult, 
if it would be possible, to fashion 
a precise test for determining in 
every case whether there is such 
a controversy.  Basically, the 
question in each case is whether 
the facts alleged, under all the 
circumstances, show that there 
is a substantial controversy, 
between parties having adverse 
legal interests, of sufficient 
immediacy and reality to warrant 
the issuance of a declaratory 
judgment.”9    

The New Mexico Supreme Court 
in its 1968 opinion of Rhodes v. 
Lucero held that the an injured 
third-party beneficiary in a motor 
vehicle crash had no right to pursue 
a declaratory judgment action against 
the tortfeasor’s insurance company 
to determine coverage.10 The Court 
held that there was no “justiciable 
controversy between the plaintiffs 
and the defendant insurer” 
because the plaintiff did 
not hold a judgment against 
the tortfeasor and the 
plaintiff’s rights against the 
tortfeasor were contingent.  
More recently, the Court of 
Appeals, in an unpublished 
opinion, held that while the 
Rhodes decision may “merit 
reconsideration,” it had no 
authority to reconsider the Supreme 
Court’s decision and affirmed that 
a third-party beneficiary to a legal 
malpractice insurance policy has no 
right bring a declaratory judgment 
action against the third-party 
insurance carrier.12  The Supreme 
Court granted the petition for writ of 

certiorari, but later dismissed the writ 
of certiorari as a result of a stipulation 
of the parties.13    

The Rhodes opinion warrants 
reconsideration to permit New Mexico 
to “effectuate [the] general purpose” 
of the Act by making a uniform body 
of law that is in sync with the rest 
of the country.  As the law currently 
stands, an insurer is permitted to file 
a declaratory judgment action against 
its insured and name the injured 
party as necessary party to determine 
coverage, but the injured party is not 
permitted to do the same against the 
insurance carrier.14  In other words, 
for all practicable purposes, it is the 
least motived party, the insurer—
not the most motivated party, the 
potential third-party beneficiary to the 
insurance contract—who determines 
when and if the court can determine 
whether insurance coverage exists 
when there is not yet a judgment 
against the insured.15  The current 
interpretation of the Act is unfair, 
impracticable, and not in accord with 
other jurisdictions implementing the 
same Act.  
In interpreting the nearly identical 
federal declaratory judgment act, 

Judge Posner of the Seventh Circuit 
presented the following example 
to demonstrate the importance of 
permitting injured parties to bring a 
declaratory judgment action against a 
third-party insurer: 

[S]uppose that the day after the 
accident in which the victim 

was injured, and therefore long 
before he could feasibly bring 
a tort suit, let alone obtain a 
judgment, the insurer declared 
the liability insurance policy 
void; and suppose the insured 
had no other assets.  Then a tort 
suit would be worthless unless 
the insured’s victim could obtain 
a declaration that the policy was 
valid after all.  Must the victim go 
to the expense of prosecuting to 
judgment a tort suit that will be 
completely worthless unless the 
policy is declared valid?  Or does 
not the victim have sufficient 
interest in the policy to proceed 
simultaneously, on both fronts, 
against insured and insurer, or 
even against the latter first if less 
preparation is necessary for that 
suit?16  

         
Judge Posner’s pragmatic approach 
to the determination of whether 
an individual plaintiff presents an 
“actual controversy” for purposes 
of the Declaratory Judgment Act, 
as opposed to the bright-line test 
expressed in Rhodes v. Lucero, is in 
direct accord with the United States 
Supreme Court’s decision in Maryland 

Casualty Co. and provides 
persuasive evidence that the 
blanket prohibition set forth in 
Rhodes v. Lucero should not 
be maintained.17  Many other 
jurisdictions have followed the 
Seventh Circuit’s approach.18 
Uniformity of interpretation 
is an explicitly stated goal 
of the Declaratory Judgment 

Act.19 While Rhodes does not stand 
entirely alone, it is in a distinct 
minority of jurisdictions that fail to 
afford declaratory relief to injured 
plaintiffs regarding the existence 
and extent of the tort defendant’s 
insurance coverage.20 Because of the 
substantial public interest in creating 
uniform laws, and the United State 

 As the law currently stands, an insurer is 
permitted to file a declaratory judgment 
action against its insured and name 
the injured party as necessary party to 
determine coverage, but the injured party 
is not permitted to do the same against the 
insurance carrier.
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Supreme Court’s caution against 
creating bright-line tests as to what 
constitutes a justiciable controversy, 
Rhodes should be revisited.

Because interpretation of a legislative 
act is involved, the principles of stare 
decisis should be balanced against the 
uniformity provision of NMSA 1978, 
Section 44-6-15, which requires 
that the Declaratory Judgment Act 
“be so interpreted and construed as 
to effectuate its general purpose to 
make uniform the law of those states 
which enact it, and to harmonize, 
as far as possible, with federal laws 
and regulations on the subject of 
declaratory judgments and decrees.”  
Moreover, Section 44-6-14 requires 
courts to “liberally construe[]” the Act 
in order to fulfil its purpose “to settle 
and to afford relief from uncertainty 
and insecurity with respect to rights, 
status and other legal relations[.]”  

The factors counseling the departure 
from the Rhodes precedent weigh 
heavily in favor of abandoning 
Rhodes.  First, as set forth above, 
the hallmark of the Declaratory 
Judgment Act, as enacted throughout 
this country, is its evolutionary 
recognition of the new causes of 
action created by the statute.  Thus, to 
the great benefit of our legal system, 
courts over the last century have 
provided declaratory relief to an ever 

growing pool of worthy litigants who 
heretofore have been denied such 
relief.  In light of this fact, it is fair to 
say that the principles of declaratory 
judgment law have developed to 

such an extent as to leave the old rule 
articulated in Rhodes in 1968 “no 
more than a remnant of abandoned 
doctrine.”21  

This is especially true given the fact 
that insurers and their insureds can 
bring similar declaratory judgment 
actions, Schultz, 
1969-NMSC-113, 
and must join the 
injured plaintiff 
when they do, 
Gallegos, 2011-
NMCA-004, at 
¶ 6.  However, if 
this same action is 
barred if brought by the injured party. 
Rhodes, 1968-NMSC-137, ¶ 4.  This 
unfair limitation on an injured party’s 
access to the courts is at odds with the 
purpose of the Declaratory Judgment 
Act, which allows “any person” 
with a legally cognizable interest 
in a contract to seek declaratory 
relief.  NMSA 1978, § 44-6-4.  Thus, 
Rhodes “poses a direct obstacle to the 
realization of important objectives 
embodied in other laws” and should 
be – and would properly be – 
overturned.22 

Unfortunately, the New Mexico 
Supreme Court lost its opportunity to 
address the merits of the Cohen appeal 
due to a stipulation of the parties.  The 
authors encourage other attorneys 

to challenge the 
soundness of the 
Rhodes decision 
in appropriate 
cases to provide 
our Supreme Court 
with an opportunity 
harmonize the Act 
with the reminder 

of the country and provide injured 
parties with litigation outcomes that 
are more “dispositive, collectible, 
and credible.”23 
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to challenge the soundness of the Rhodes 
decision in appropriate cases to provide 
our Supreme Court with an opportunity 
harmonize the Act with the reminder of the 
country...
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